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HOW TO USE THIS BOOK

This is a reference book on the Constitution, not a narrative history. It summarizes in a single,
readable volume what the Constitution means as the United States Supreme Court sees it. This
lofty ambition prescribes its own limitations, for although the Constitution is short, its official
commentaries are long. No single volume can do justice to the richness of our constitutional his-
tory and the sheer profusion of constitutional analysis, even when narrowed to a single court.
Since 1803, when Chief Justice John Marshall declared that judges may strike down federal laws
that violate the Constitution, the Supreme Court has decided more than 7,500 cases focusing on
or somehow dealing with the Constitution. Just to list their names is a forbidding exercise.

For that reason, too, this book is not a conventional treatise. It does not dwell on the Court’s
justifications for its decisions or on the fine, even gossamer, distinctions that make the doctrinal
path so tortuous. There is scarcely room even to list all the issues and controversies touching on
the Constitution. There is certainly no room to tell all their stories in full.

Moreover, because the Constitution is short and old, those who today seek the Consti-
tution’s shelter find their problems crowding under the protective shadow of a relatively few short
sections. A handful of clauses account for the majority of cases that come to the courts today: the
Due Process Clauses, the Equal Protection Clause, the First Amendment, the Fourth Amendment,
the Sixth Amendment, and very few others. So diverse are the controversies that fall under these
few clauses that a discussion tracking the Constitution’s outline can be compared with the famous
Saul Steinberg cartoon of the United States from the New Yorker's point of view—a swollen
Manhattan and very little else.

To overcome these difficulties to the extent possible, this book is arranged by topic. If you
want to learn about the abortion controversy, look it up directly under “abortion,” not under the
more mysterious entry “Fourteenth Amendment.”

To be sure, this arrangement poses its own problems. Because so many issues are connected, a
discussion by topic risks the Scylla of repetition or the Charybdis of discontinuity. Through a series
of cross-references and typographical conventions, I have attempred to steer between these shoals.

Here is how to use entries in the book. .

If you are new to the Constitution and its terminology, first read the short essay entitled The
Constitution: A Guided Tour, beginning on page 1. This essay explains how the Constitution is
structured and what it attempts to do. Second, read Some Thoughts on Interpreting the
Constitution for an overview of why constitutional meaning is so hotly disputed. Turn to How the
S‘_lpreme Court Hears and Decides Cases for a quick look at how the justices grapple with con-
stitutional controversies. Then look up any topic. For example:
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ABORTION . . . In 1973, in Roe v Wade,*'* the Supreme Court held 7—2 that the

fundamental right to PRIVACY, protected by the DUE PROCESS Clause of the FOUR-

TEENTH AMENDMENT, is “broad enough to encompass” a qualified right to an abortion.

Roe is one of the most notable instances of the use of the Fourteenth Amendment to

protect 2 woman’s right to act in her personal life without fear of prosecution. In effect,

this line of reasoning, called SUBSTANTIVE DUE PROCESS, says that we retain some per-

sonal liberties with which the government may simply not interfere. . . .

The discussion of cach topic immediately follows its entry. Words in SMALL CAPITAL LET-
TERS indicate that a word or phrase in the discussion will be found as a separate entry. To avoid
cluttering the pages, footnotes have been avoided; all bibliographic information and occasional
comments appear in notes in the section beginning on page 755. An asterisk indicates thar addi-
tional information concerning the entry may be found in the notes. The superscripted numbers
in the text (such as that following Roe v. Wade above), whether or not attached to a case name,
refer not to the backnotes but to numbered entries in the Table of Cases, beginning on page 633.
There you will find a brief sketch of the case. Names of cases italicized in the text do not, as a rule,
carry superscripted numbers, since those cases may be looked up directly in the alphaberically
arranged Table of Cases.

A “see also” line at the end of a topic tells you where to find related topics that will help
round out the discussion. '

See also: FOURTEENTH AMENDMENT; FUNDAMENTAL INTERESTS, RIGHTS, AND PRIVILEGES; PRIVACY.

Occasionally the “see also” entry will direct you to a topic by concept rather than by name. For

example, in the “see also” line under the entry “Bill of Rights” you are directed to “Amendments

1 through 10” and to “particular rights guaranteed by the first ten amendments.” Such general de-

scriptive terms are necessary to avoid the tedium of listing the dozens of such rights at that point.
The entry for a topic may simply refer you to another topic.

ABRIDGING FREEDOM OF SPEECH, see: freedom of speech

Such cross-references contain no discussion but enable you to look for a topic under a variety of
possible labels without having to know in advance what term I or the courts have chosen. The
Index of Subjects and Names provides a more detailed method of finding particular topics.

For production reasons, the Court’s treatment of constitutional issues during its 199798
term is covered in a separate section, also arranged topically, beginning on page 555. Cases decided
during this term are contained in the main case table. A dagger (T) at the end of an entry indi-
cates that the topic is considered further in the section on the Court’s 1997-98 term.

Informarion abour all cited cases is set out in the alphabetically and numerically ordered
Table of Cases. A representative entry is as follows:

2014. Roe v. Wade, 410 U.S. 113 (1973).
72, BLACKMUN. Concurrences: Burger, Douglas, Stewart. Dissents:
White, Rehnquist. 66pp. Noted at: 13, 16, 19—22, 81a, 110b, 1253, 2543, 262b, 309b,
3153, 3493, 3783, 407b, 476a, 489a.

Here, the initial number corresponds to the number used throughout the text to refer to the particular
case. It is followed by the case name and the official citation to the United States Reports, available in
any law library; 410 U.S. 113 means that Roe 2. Wiade can be found in volume 410 of the United States
Reports beginning on p. 113. (Because the Court’s own volumes have a production lag of a year or two,
some of the most recent cases carry the West Publishing Company citation “S.Ct.”) Then comes the
Court’s vote. The author of the majority opinion is in CAPITALS, and the names of those who wrote
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concurring and dissenting opinions (and, occasionally, the names of those not participating) follow. The

number before “pp.” is the total page length of all opinions written in that case. The final set of num-

bers following “Noted at” is an index to pages on which the case is cited or referred to in the text.
Other sections of this book include the following:

« The Constitution of the United States. For the complete text of the Constitution and all
amendments, see pages 571—584.

« Concordance to the Constitution. To find a particular word or phrase used in the
Constitution, consult the Concordance, beginning on page 58s.

« Time Chart and Biographical Notes of the Justices. To see which justices served together,
see the Time Chart of the Justices of the Supreme Court, beginning on page 607. For basic
biographical information about each of the justices, see Biographical Notes on the Justices
of the Supreme Court, beginning on page 617.

« Further Reading. For brief descriptions of other reading, consult the list of readings beginning
on page 751

« Index of Subjects and Names. For a detailed guide to names, concepts, references to jus-
tices quoted in the text, and so on, consult the index, beginning on page 771, which includes
many individual names and other subjects not contained in the cross-references throughout

the text.

* A Word about What Is No¢ Contained in This Book

- 'Many legal, political, and social issues have constitutional dimensions. But to understand them fully,
~ you must plumb below their constitutional surfaces. The Constitution is not the only law; Congress,
the states, their subdivisions, regulatory agencies, and the courts give us plenty of other law to chew
on. And since this is not a book about law in general or about specific policy issues, inevitably only
parts of many stories are told here. The right to vote, for instance, is a constitutional topic; five
amendments and several provisions in the main text of the Constitution deal with it. But purely con-
stitutional issues about the right to vote have long since been resolved. Instead, the most difficult
questions today arise under such laws as the federal Voring Rights Act. The reader will search in vain
here for a narrative on voting and other major policy problems, because this is a volume about the
Constitution and cases that arise under it, not about policy issues that happen to have constitutional
dimensions. The Constitution obviously helps shape the policy debate, but it does not dictate in any
detail how we must resolve our pressing problems. Many things are permitted under the
Constitution but prohibited by other law. Moreover, constitutional law resides not only in Supreme
" Court decisions but also in the decisions of many other federal and state courts. For lack of space,
“. " not lack of significance, discussion of this vast branch of constitutional law is necessarily omitted.

" Likewise, the profusion of constitutional theories propounded by many scholars is almost wholly ig-
nored, despite their relevance and their habit of turning up years later as the basis of many Supreme
- Court judgments. Finally, this book does not inquire whether the lower courts and the government
- abide by the Supreme Court’s opinions, even though what happens is often quite different from what
* the Court says ought to happen. For these limitations I do not so much beg the reader’s pardon as
+ -ask the reader’s understanding—how big a book do you wish to hold in your hands?

Author’s Note
References to particular clauses in the Constitution are abbreviated as follows:

Art. 1-§8(2) refers to Article I, Section 8, Clause 2.
Amendment 14-§1 refers to Section 1 of the Fourteenth Amendment.
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To conserve space, many of the discussions about particular constitutional rights are writ-
ten as if the Bill of Rights applied directly to the states. Technically, the Bill of Rights limits only
the federal government; it does not apply to the states. Beginning in the late nineteenth century,
however, the Supreme Court began to apply to the states individual rights contained in the Bill of
Rights, by “incorporating” them into the Due Process Clause of the Fourteenth Amendment,
which itself applies directly to the states. Through a long process of “selective incorporation” (dis-
cussed in detail under INCORPORATION DOCTRINE in this book), the Bill of Rights today has
largely been absorbed in the Fourteenth Amendment and hence s equally applicable to the states
and the federal government. Because it would be cumbersome in scores of essays to refer to “the
Eighth Amendment righc against cruel and unusual punishments, as incorporated in the
Fourteenth Amendment,” the fact of incorporation has largely been omitted.
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THE CONSTITUTION: A GUIDED TOUR

The Constitution was a reaction to the states’ unhappy experiences in the decade following the
Declaration of Independence. Although loosely bound by the Articles of Confederation, the states
were largely autonomous. The Continental Congress had few of the powers of a central govern-
ment. It had no authority to tax. Though theoretically entrusted with the conduct of foreign re-
lations, it could raise troops only with the greatest difficulty and could not control import and ex-
pore duties. Because nine of the original thirteen states were required to agree on national
legislation, Congress was largely paralyzed, unable to deal with serious national concerns. There
was no executive authority to command troops and no central judiciary to enforce any laws that
did manage to emerge from Congress. Real power lay in the states, and that meant mainly in the
state legislatures.

To many thoughtful observers, the state legislatures had become omnipotent and desporic:
they confiscated property, enacted ex post facto laws, impaired contractual obligations, hindered
the repayment of debts, and reversed the judgments of courts. Jealous of their prerogatives, the
states coexisted uneasily. Trade wars, which sometimes even led to armed conflict, threatened what
feclings of fellowship remained from the revolutionary fervor. Fearing anarchy between the states
and despotism within, delegates to a trade convention in Annapolis in 1786 called on their states
to send delegates to a new convention to deal with the problems of government in America.
Congress endorsed the idea, and the Constitutional Convention was called for May 1787. Four
months later the delegates emerged with the present Constitution—"the most wonderful work
ever struck off at a given time by the brain and purpose of man,” gushed Britain’s Prime Minister
William Ewart Gladstone on the Constitution’s centennial. (For a history of the Convention, see
CONSTITUTIONAL CONVENTION OF 1787 and CONSTITUTION, FRAMERS OF.)

Even with amendments, the Constitution is quite short—about 7,500 words altogether.
Those words are divided among seven original articles, ratified in 1788, and twenty-seven amend-
ments, ratified between 1791 and 1992. One of the articles (Article VII) is no longer pertinent, hav-
ing to do with the original writing and ratification. One of the amendments (the Eighteenth, con-
cerning Prohibition) no longer has any effect either, having been repealed by a later amendment
(the Twenty-first).

Broadly speaking, the Constitution establishes the federal government and structures the re-
lationship between the central authority and the states. It does so by both conferring and limiting
governmental power. Two fundamental principles lie at the heart of the Constitution: separation
and limitation of powers. The principle of separated powers stems from the fear of despotism: to
prevent the government from becoming tyrannical, power must be separated and divided among
different branches of government.

James Madison put it best. In Federalist 51, he wrote, “If men were angels, no govern-
ment would be necessary. If angels were to govern men, neither external nor internal controls
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on government would be necessary. In framing a government which is to be administered by
men over men, the great difficulty lies in this: you must first enable the government to con-
trol the governed; and in the next place oblige it to control itself. A dependence on the peo-
ple is, no doubt, the primary control on the government; but experience has taught mankind
the necessity of auxiliary precautions.” These auxiliary precautions were realized in the
Constitution's separation of powers.

Separation of Powers

The Constitution separates the powers of government in several different ways.

First, it recognizes three fundamental types of government power—Ilegislative, executive,
and judicial—and in Articles I, II, and TIT vests these powers in three different branches: Congress,
the president, and the judiciary.

Second, the Constitution further divides the powers of two of these branches. Congress
consists of a Senate and House of Representatives, whose members are elected by different sorts
of constituencies. To enact legislation, both houses must agree on the wording of a bill. The fed-
eral judiciary is also divided. The Supreme Court has the power to hear appeals, and the lower fed-
eral courts have the power to try cases.

Third, the Constitution prohibits members of the legislative branch from serving simulta-
neously in the executive branch (and, by tradition extending almost to the beginning, a member
of neither of these branches may simultancously serve as a federal judge). It also prevents the law
from being politicized by giving life tenure to judges on the federal courts and prohibiting
Congress from decreasing their salaries.

Fourth, not all power resides in the federal government; the states have significant powers
within a sphere closed to the federal government. And they have, through the electoral college and
the basis of representation in the Senate (two senators from each stare, regardless of population),
a substantial influence on the election of the president and the shaping of federal law.

Fifth, the Constitution bars one branch from exercising certain powers that properly belong
to another branch. For example, Congress may not pass a “bill of artainder,” a law that directs the
executive to imprison a particular person. Judgment of guilt may be pronounced only by courts,
not by Congress. The president may direct war, but only Congress may declare it.

Sixth and finally, the Constitution reserves the ultimate power for the people, who may, by
amending the Constitution itself and by voting for the president and members of Congress, take
the public power from one set of hands and turn it over to another.

Madison summarized what the Constitution would create: “In the compound republic of
America, the power surrendered by the people is first divided between two distinct governments,
and then the portion allotted to each subdivided among distinct and separate departments. Hence
a double security arises to the rights of the people. The different governments will control each
other, at the same time that each will be controlled by itself.”

Checks and Balances and the Sharing of Power

As basic as separation of powers is, it is still not enough to foreclose the possibility of tyranny. The
problem remains that unless the branches of government have some means of connecting to and
dealing with each other, one branch might usurp all power. Madison found (again in Federalist s1)
that “the great security against a gradual concentration of the several powers in the same depart-
ment consists in giving to those who administer each department the necessary constitutional
means and personal motives to resist the encroachments of the others. . . . Ambition must be made
to counteract ambition.” It is a “policy of supplying, by opposite and rival interests, the defect of
better motives,” and it is “particularly displayed in all the subordinate distributions of power,
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THE CONSTITUTION: A GUIDED TOUR

where the constant aim is to divide and arrange the several offices in such a manner as that each
may be a check on the other.” In short, unless the branches of government were to share power,
they could not serve to check and balance each other’s powers.

The Constitution achieves this checking and balancing function in several ways. The pres-
ident, through the veto, has a major share in the legislative power to enact law. Because he may
reject its enactments, Congress must heed the president’s agenda. In turn, the president’s check-
ing power is itself checkable. Congress may, by a higher vote than originally (that is, two-thirds
instead of a simple majority), overturn the veto. The veto power also works in reverse: although
the president has the primary power of negotiating treaties and nominating government officials,
the Senate may veto treaties and appointments. Likewise, the president has the primary responsi-
bilicy for carrying out the laws, but Congress has considerable power to influence how government
will operate through its power over the budget and its power to establish the various offices of the
government.

The courts, too, have a share in the power. They sit to apply the law in particular cases, and
through their power to interpret the law and the Constitution itself (although the Constitution is
less specific on that point), they can check both Congress’s enactments and the president’s en-
forcement policies. But both Congress and the president, in turn, may exert control over the
courts. The president names all the federal judges (although the Senate may veto their appoint-
ment), and Congress may restrict the types of cases that the courts may hear. Finally, despite the
president’s power to appoint, Congress may remove any federal official, including members of the
Supreme Court, through impeachment. Even this power is divided: the House may impeach, but
only the Senate may convict.

Checks and balances are not limited to powers within the federal government. The
Constitution provides for checking and balancing between federal and state governments as well.
Article IV declares that the United States must guarantee a “republican form” of government in
each state, meaning that the federal government could act against any actempt to establish a dicta-
torship within any state. Far more important in practice is Article VI, which declares that the
Constitution, federal law, and treaties are the “supreme law of the land,” superseding any conflict-
ing state law. This article ensures that the states may not act to undermine national law and policy.

Limited Powers and Rights of the People

The principle of limited powers stems from the premise that power resides in the people and that
the federal government can have only those powers ceded to it by the people. The federal govern-
ment is, therefore, a government of enumerated powers; it can act only through those powers del-
egated to it. The Constitution limits power in two ways: it specifically delegates only cerrain pow-
ers and it specifically prohibits the government from acting in certain ways. In general, the
Constitution gives the federal government only those powers that ought to reside in a national
government—power to establish uniform regulations of subjects that concern the nation as a
whole (for example, a uniform currency, bankruptcy law, internal commerce, and a postal system)
and the power to govern external relations (for example, defense, treaty making, and immigration
and naturalization). Legislative powers not delegated to Congress are reserved to the states or are
forbidden altogether. Likewise, the federal courts do not have authority to interpret the law when-
ever they feel like it; they may act only when a case is presented to them. Nor may they hear cases
of any description whatever; the Constitution restricts the types that may be brought there.

To secure individual rights, the Constitution as ratified in 1787 also directly prohibited the
government from exercising certain powers. For example, it prohibits Congress from suspending
the writ of habeas corpus, without which the government could jail anyone without having to give
& reason or press charges; from enacting bills of attainder, through which particular individuals
could be sent to prison; from passing ex post facto laws, which would punish a person for doing
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something that was lawful when it was done; and from granting titles of nobility, which prevents
the creation of royalty and an official caste system.

The states too are prohibited from enacting many of the same kinds of laws, and others as
well, including laws that impair the obligation of contracts and laws that interfere with the na-
tional economy and foreign relations. Moreover, the states may not discriminate against citizens
of other states, and they are bound to respect each other’s laws and judicial rulings.

Bur the limitation of power was only partly achieved in the original Constitution. The Bill
of Rights and subsequent amendments were enacted to secure other basic rights. The twenty-seven
amendments can be grouped, generally, into four categories: rights of the people (usually achieved
by limiting the powers of government), voting, governmental structure, and governmental pow-
ers. The Fourteenth Amendment deserves special note because it radically changed the relation-
ship between federal and state power; its ratification in 1868 may truly be called a second constitu-
tional revolution. This amendment prohibits the states from depriving any person of life, liberty,
or property without due process of law; and from denying any person the equal protection of the
laws. Just as important, the Fourteenth Amendment granted Congress—and by implication, fed-
eral courts—the power to enforce these prohibitions, thereby giving the federal government what
in time would become a sweeping power over state laws and policies.

In capsule form, the amendments, grouped by subject, established the following constitu-
tional principles and policies.

RIGHTS OF THE PEOPLE

The Bill of Rights, comprising the first ten amendments to the Constitution, was ratified in 1791
to overcome the principal objection to the Constitution when it was first submitted to the startes
in 1788: its failure to guard against the abuse of people’s rights. The first nine amendments limit
the power of the federal government in many ways—and today, through incorporation into the
Fourteenth Amendment, they limit the power of the stares as well. Among the well-known rights
delineated in the Bill of Rights are freedom of speech and press; the rights to exercise one’s religion,
to assemble and petition the government, to be exempt from arrest or searches without warrant,
and to receive just compensation if private property is taken. It guarantees the right to speedy trial,
to confrontation by accusers, and to trial by jury, as well as the rights against self-incrimination,
double jeopardy, cruel and unusual punishment, and deprivation of life, liberty, or property with-
out due process of law.

Slavery was abolished in 1865 by the Thirteenth Amendment. The Fourteenth Amendment
reformed the basic principle of citizenship and, as noted above, limited the power of the states to
abuse the rights of the people.

VOTING

Several amendments clarified the right to vote and extended it to classes of people who had been
denied access to voting booths in state and federal elections. The Fifteench Amendment prohibits
both the federal government and the states from denying anyone the right to vote because of race
or color. The Nineteenth Amendment prohibits denying women the right o vote. The Twenty-
third Amendment grants the vote in presidential elections to residents of the District of Columbia.
The Twenty-fourth Amendment abolished the poll tax. The Twenty-sixth Amendment lowered
the voting age to eighteen.

GOVERNMENTAL STRUCTURE

The Tenth Amendment, the last of the Bill of Rights, restated the basic principle that a power not
given to the federal government remains witch the states or wich the people. Several amendments
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altered the plan in the 1787 Constitution for selecting the president and made certain other ad-
justments. The Twelfth Amendment dramatically altered the way the voting would be counted for
the president in the electoral college. The Seventeenth Amendment required senators to be elected
directly by the people in each state rather than being selected by the state legislatures. The
Twentieth Amendment established new dates for the convening of Congress and the inauguration
of the president and provided for the possibility that a president-elect might die before being
sworn in. The Twenty-second Amendment limits a president to two terms of office. The Twenty-
fifth Amendment deals further with the death or disability of presidents and establishes, for the
first time, the office of acting president. The Twenty-seventh Amendment limits the power of
Congress to raise its members’ salaries.

GOVERNMENTAL POWERS

The trio of Civil War amendments—the Thirteenth, Fourteenth, and Fifteenth—give Congress
new national powers not provided in the original Constitution. Congress may act against slavery,
peonage, and discriminatory enactments by the states. The Sixteenth Amendment granted
Congress the power for the first time to enact a federal income tax. The Eighteenth Amendment,
repealed nearly fifteen years after ratification, prohibited the manufacture, sale, or transportation
of liquor in the United States “for beverage purposes” and gave Congress and the states the power
to enforce it. The Twenty-first Amendment, which repealed Prohibition, allows states the power
to continue to enforce a ban on liquor if they choose to do so. Various of the voting amendments
also give Congress the power to enforce their provisions.

That the United States still adheres, in significant ways, to a constitution written more than
two centuries ago is quite remarkable. And it has done so in a no less remarkable way, by adroitly
bending, twisting, and refashioning the constitutional clauses to fit its changing circumstances.
No one contemplating the thirteen coastal states with their population of four million in 1787
could have imagined a continental union and then some, with interests and territories in and
across oceans, that would govern a population more than sixty times larger through a network of
laws and regulations beyond the capacity of anyone to fully fathom.

The trials and errors of two centuries have led to several dramatic departures from the spirit
of the original Constitution, if not from its text. High on any list must surely rank the growth of
bureaucratic, regulatory government. Other features of modern constitutional life that doubtless
would have bewildered the passionate people who wrote and ratified the Constitution are stand-
ing armies, immense federal and state budgets, powerful presidents, intrusive police presence, and
the sweeping array of personal liberties that have been extracted from the few that were originally
named.

Five developments, in particular, largely explain the changes.

The first and earliest was Chief Justice Marshall’s bold declaration in Marbury v. Madison
in 1803 that the Supreme Court may declare laws unconstitutional. This ruling created a system
of judicial review more powerful than any other in the world.

Second, and occurring nearly three-quarters of a centuty later, was the ratification of the
Fourteenth Amendment, which imposed new limits on the states, limits thar are subject to fur-
thcr- clarification by both Congress and the federal courts. In the twenticth century, and mainly
during  the past forty years, the Supreme Court has “incorporated” into the Fourteenth
Amendment’s Due Process Clause most of the rights that once limited only the federal govern-
ment. 'This process of incorporation has given the federal courts great power to supervise police
and trial procedures once thought to be well outside federal jurisdiction.

Third, the plasticity of the phrase “due process of law” has allowed the courts to control not
merely legal procedures but also the substance of the laws that both the states and Congress may
cnact. A doctrine known as “substantive due process” has waxed and waned in different forms for
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more than a century, permitting the courts, at various times, to overturn the economic and social
agendas of states and the nation. Once substantive due process condemned wage and hour laws,
taxing policies, rate regulation, and other economic controls. Today substantive due process has
given rise to a condemnarion of laws thought to interfere with personal liberties, giving the courts
power to declare, for example, a broad right of personal autonomy and privacy, including the right
to abortion.

Fourth, during the past forty-five years, a newly invigorated Equal Protection Clause has led
to a great profusion of cases that have begun to remake the map of social relations—branding as
unconstitutional not only racial discrimination, but laws that distinguish on the basis of sex, eth-
nicity, alienage, and other factors.

Fifth, invention and industrialization have wholly remade our economy and business rela-
tionships, requiring Congress and the federal government to regulate in ways that the Framers
could never have imagined.

All of these constitutional developments have been achieved, or deemed necessary, or toler-
ated by the Constitution and by a restless population that brings its complaints and legal laments
to the United States Supreme Court, continually demanding that it add to its ever-growing com-
mentaries on this aging bu living charter that shapes our lives still.
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SOME THOUGHTS ON INTERPRETING
THE CONSTITUTION

The Constitution of the United States is beguilingly—and misleadingly—short, tempting some
to suppose that, unlike sacred texts, it can be read and understood by anyone. This error was most
succinctly summed up by George M. Dallas, recognizable today more as the eponym of the Texas
city than as vice president of the United States. Dallas wrote to his fellow citizens more than 150
years ago, “The Constitution in its words is plain and intelligible, and it is meant for the home-
bred, unsophisticated understandings of our fellow citizens.”* He could not have been more mis-
taken.

The Constitution is elusive, ambiguous, murky, and sometimes quite opaque. Many of its
phrases were not fresh creations but were encrusted with history—for example, “due process of
law.” Other words and phrases have quite technical meanings accessible only to those schooled in
legal arcana—"letters of marque and reprisal,” even “common law.” Parts of the text are narrow
and specific (the age below which someone may not serve as president); other parts are broad and
tantalizingly general (“equal protection of the laws”). In short, even if the Framers had not been
practically deified within a generation of their handiwork, the Constitution of the United States
inevitably would have come to be just like a sacred text, its meaning knowable only through some
human, and fallible, means of interpretation.

In deciding what the Constitution means, we must first grapple with the question, Whose
meaning are we seeking? The meaning of the Framers—that is, are we concerned primarily with
what those who wrote it had in mind? Or someone else’s meaning—our own, for example? This
basic question has no ready answer, and so it has remained the subject of fundamental debate for
two centuries. It has no clear answer because the Framers themselves didn't supply one in the most
obvious place: the Constitution itself. The Constitution is silent on the question of how to inter-
pret itself. It does not say, for example, “In resolving disputes over the meaning of this
Constitution, choose that meaning intended by the drafters.” Likewise, it does not say, “Interpret
the words to fit the current situation.”

Further difficulties abound. Suppose, for the moment, that we agree the Constitution
should be interpreted according to the original intent—the intent of those who drafted it. Just
e’_‘ac‘i}' whose intent must we ascertain? And how do we uncover what that intent was? One ob-
Vious answer to the first question is that we should consult the intent of the Framers. After all,
they wrote it. If a word or phrase has any meaning, it must have the meaning intended by the
Persons who put it there. But no sooner do we state this obvious proposition than an equally ob-

vious objecti ises. i o e

objection arises. There were fifty-five delegates to the Constitutional Convention. The
a.ctua.l words were chosen byafi
teular words,

Did all those

ve-member committee on style. Did the stylists, by using par-
alter the meaning of what had been discussed by all, or at least by many others?
voung in favor of particular concepts—ex post facto law, for example

agree not
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only on what those concepts meant generally but also on how the terms selected to express those
concepts should be interpreted when a difficult case came up? For example, suppose Congress
enacts a retroactive tax law. Does requiring a taxpayer to fork over money on income made some
months before the law was enacted violate the Ex Post Facto Clause? The answer is by no means
obvious.

[t is a commonplace that words are frequently chosen as compromises to skirt hard prob-
lems, such as the problem of securing unanimity on every part of every proposal being considered.
Legislators “fuzz up” their language every day to get votes for their bills. It is precisely because the
language is “open,” without any specific, hard-and-fast meaning, that legislators are willing to vote
for it. So it is with the Constitution. Many of its phrases are obscure, we may be reasonably cer-
tain, precisely because there was no specific meaning on which everyone voting for them agreed.
So whose meaning do we select as the constitutional meaning—delegate A’s or delegate B’s? The
meaning given to the Constitution by this faction of delegates or that one?

Moreover, why settle on the Framers as the people whose intent should govern? They merely
proposed the language of the Constitution. Those who ratified it might more properly be
supposed to have the crucial intent about its meaning, If they understood a phrase to connote
something different from what the Framers thought, doesn’ it malke more sense to interpret the
Constitution today by their meaning? After all, they were the ones who made it binding law. It is
this distinction between the Framers and the Ratifiers’ intent that explains James Madison’s seem-
ingly contradictory statements that, on the one hand, judges should interpret the Constitution by
looking “o the sense in which [it] was accepted and ratified by the nation” and, on the other hand,
the intentions of the Framers “could never be regarded as the oracular guide in expounding the
Constitution.™

Even if we agree to interpret according to the meaning of somebody back in 1787, how do we
learn what the meaning was? Do we look up constitutional words and phrases in a late eighteenth-
century dictionary? Perhaps we should consult the political treatises, histories, and works of phi-
losophy that the Framers read so that we can learn what words and phrases were current and how
they were generally used. Historians must surely look to these sources, but they do not yield the
precise meanings that would result in inevitable conclusions.

We do have two more likely sources of meaning to which we can turn. One is The Federalist
Papers, those enduring, brilliant essays by Madison, Alexander Hamilton, and John Jay. But they
were writing as partisans, advocates for ratification in New York and Virginia. Furthermore, their
purpose was more to convince a doubting public of the necessity of a particular kind of federal
union than to explore in detail the reaches of every constitutional word. The Federalist Papers were,
in short, political documents, not legal ones, and they too suffer from the defect that they express
the authors’ beliefs and not those of all the delegates, much less the beliefs of those who were
shortly to ratify.

The other principal source is the collection of Constitutional Convention notes of James
Madison, who exhaustively chronicled most of the debates during that hot 1787 summer in
Philadelphia. But they were not published until 1840, four ycars after his death, and by then much
constitutional groundwork had already been laid in the courts. Morcover, Madison’s notes, like
The Federalist Papers, do not ultimately yield the detail we might crave in uncovering the mean-
ing of many elusive phrases, for they cover, at most, only one-fifth of the debates in Philadelphia.

Besides, what we really should wish to know is what the Framers or the Ratifiers thought
about the question of interpreration itself. If we are to be bound by their intent, then how they
intended later generations to go about interpreting the text should be the crucial inquiry. Did the
Framers or Ratifiers intend us to interpret “broadly” or “narrowly”? Even more to the point, did
they wish us to be bound by their intent or not? The drafters might quite wisely have held that
they could not possibly resolve all future questions and so they—and we—would have to rely on
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the good judgment of later generations to work out matters case by case. Unfortunately, we know
next to nothing about what the Framers thought of this question concerning their intent. And we
know nothing whatsoever about how the Ratifiers fel.

There are two other, related difficulties in interpreting according to original intent. One is that
on many issues of urmost concern to us, the Framers had no intent because they did not conceive—
could not have conceived—the problems that would confront this astonishing American people,
whose technology and economy would transform the world. The Framers gave Congress the power
to regulate interstate, but not local, commerce. In 1985 the Supreme Court ruled in Russell v. United
States that the Commerce Clause gives Congress the power to outlaw arson in a two-story apartment
building in Chicago. Is arson of a local apartment building included in interstate commerce? Can
anyone suppose that such a problem was on the minds of the Framers? We certainly have no evi-
dence for it.

A second difficulty is that the Framers may have been mistaken in their “intent”—mistaken,
that is, in believing that the words they chose embraced their intent. This is not as paradoxical as
it may seem. Suppose, as Thomas Jefferson once wrote, “all men are created equal.” Suppose, fur-
ther, that these words had been placed in the Constitution (in fact, of course, they were not put
there). Could we have refuted a slave who sought emancipation by saying, “Well, Jefferson didn’t
really intend to free the slaves”? Perhaps he personally did not so intend, but it will snap the
Constitution beyond repair, or at least ucility, to argue that the phrase “all men are created equal”
(or some similar set of words) should not apply to slavery. If Jefferson had focused on the gulf be-
tween his noble sentiment and his ownership of slaves, he might have yielded to the inconsistency
and either changed his phrase or manumitted his slaves.* If one does not focus on the discrepancy,
it is entirely possible to hold inconsistent positions, but one of them must surely be mistaken. We
engage in logical inconsistences all the time—when, for example, we rail against taxes burt expect
the government to provide us with ever-growing services.

So it is not enough to ask, “What did the Framers intend about issue X or problem Y?” We
must ultimately ask what they intended by the phrases that purport to govern that issue or prob-

lem. Jefterson might truly have intended, had he thought grandly about it, that all persons are truly
created equal and that someday a more humane world would surely act upon that knowledge, in-
terpreting the phrase for what it rea/ly means, and not as he, a prisoner of his age, circumscribed it.

By the same token, we ought to be equally suspicious of arguments that the Constitution
really does mean anything that people in power (justices of the Supreme Court) wish it to mean.
It is no more sensible to permit Justice X to say that white means black than it is for Framer Y to
say that black means white. If we are to have any sort of ordered society, we must live under a
Constitution whose words are neither shrunk to an invisible point nor stretched along an infinite
line,

How, then, can we go about responsibly interpreting the Constitution? Over the years, the
Supreme Court has followed several methods, influenced by shifts in the political mood and the
temper of the justices. Because moods and tempers will vary endlessly, the debate over the pro-
priety of interpretation will endure as a hallmark of democrati¢ government. The most significant
approaches to interpreting the Constitution are noted briefly here.

Interpretations from Intent

The debate over intent, as we have seen, will never be settled because intent itself is always diffi-
cult, and sometimes impossible, to discern. Still, the Court may adhere to some presumed intent
of d:lﬁ Framers if it supposes its obligation is to do so. Many of the liveliest constitutional contro-
Verstes today revolve around the claim that the Framers did or did not intend a certain result. For
&xample, the debate over the separation of church and state centers on what the Framers intended
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by the words “establishment of religion.” Did they really mean to erece a “wall of separation” be-
tween church and state, in Jefferson’s words, or did they mean only to prevent the state from pre-
ferring one church over another?

Interpretations from Logic

Although constitutional analysis is scarcely an exercise in formal logic, some principles or axioms
can fairly be invoked to deduce certain results. The Constitution is largely silent about most of the
daily concerns of life. To confine the government strictly to those powers specifically mentioned
would make governing impossible; it would defeat the purposes for which the explicit powers were
granted. For example, the Constitution does not say that Congress may pass criminal laws or pro-
vide penalties for those who violate the laws it does enact. To be sure, the Necessary and Proper
Clause gives Congress power to fill in the gaps. But even without it, Chief Justice John Marshall
reasoned in McCulloch v. Maryland, no one ever doubted that Congress has the power to “punish
any violation of its laws,” even though “this is not among the enumerated powers of Congress.”
Even Thomas Jefferson, a strict constructionist who believed that a power didn’t exist if the
Constitution didn’t name it, overcame his scruples in entering into the Louisiana Purchase, de-
spite the Constitution’s silence about the power of the federal government to acquire territory. As
Madison said in Federalist 44, “Had the Constitution [omitted the Necessary and Proper Clause],
there can be no doubt that all the particular powers requisite as means of executing the general
powers would have resulted to the government by unavoidable implication. No axiom is more
clearly established in law, or in reason, than that wherever the end is required, the means are au-
thorized; wherever a general power to do a thing is given, every particular power necessary for
doing it is included.”

[nterpretations from Purpose

Closely related to interpretation from logic is interpretation from purpose. The subject of one of
the most heated debates in the nation’s early years was whether Congress had the power to create
a national bank. When the issue came before the Supreme Court in 1819, Chief Justice Marshall
upheld Congress's authority under its power to make all laws necessary and proper to carry into
effect its other powers. He declared that the Necessary and Proper Clause must be interpreted in
light of the Constitution’s purposes: “The subject is the execution of those great powers on which
the welfare of a nation essentially depends. . . . This provision is made in a Constitution intended
to endure for ages to come and, consequently, to be adapted to the various crises of human af-
fairs. . . . We must never forget that it is a constitution we are expounding.” His decision in
McCulloch v. Maryland still stands as one of the most eloquent defenses of a broad reading of the
Constitution.

Interpretations from Structure

The Constitution nowhere uses the phrase “separation of powers.” But the structure of its text,
placing legislative power in Article I, executive power in Article II, and judicial power in Article
I, is the primary basis for inferring the constitutional doctrine.

Interpretations from Context

One question in McCulloch v. Maryland was what the words in the Necessary and Proper Clause
really mean. Does “necessary” mean only that which is “indispensable”? Or could it mean that
which is merely “convenient” or “useful”? Chief Justice Marshall noted the ambiguity of the word:
“[I]t has not a fixed character peculiar to itself. It admits of all degrees of comparison. . . . [A] thing

g

Py R

e o
S




SOME THOUGHTS ON INTERPRETING THE CONSTITUTION

may be necessary, very necessary, absolutely or indispensably necessary.” The answer, he discov-
ered, lay in another clause, which prohibits a state from imposing certain duties “except what may
be absolutely necessary for executing its inspection laws.” When Congress wanted to use “neces-
sary” in the sense of “indispensable,” it knew how to do so. It did not do so in the Necessary and
Proper Clause, Marshall noted; the word is used in different senses and its meaning must be dis-
cerned from context.

Interpretations from Canons of Construction

In Marbury v. Madison, Chief Justice Marshall confronted the question of whether Congress could
enlarge the “original jurisdiction” of the Supreme Court. Nothing in the literal language prohibits
Congress from doing so. Marshall disagreed, observing that Article I1I specifically assigns a few
types of cases to the Court’s original jurisdiction and all others to its appellate jurisdiction. If
Congress could override these assignments, then the clause would “have no operation ar all.”
Following a canon of construction—that is, a rule by which courts have historically construed
legal instruments—Marshall said, “It cannot be presumed that any clause in the constitution is in-
tended to be without effect, and therefore such a construction [allowing Congress to reassign ju-
risdiction] is inadmissible.” This approach is not always consistently followed. For example, the
Court later held that the Counterfeiting Clause (Art. [-§8(6]) is superfluous since Congress could
achieve under the Necessary and Proper Clause all chat it could achieve under the specific grant
of power to punish counterfeiting.

Interpretations from Plain Meaning

Regardless of the Framers’ intent, the Court has often insisted that if a constitutional phrase has
a “plain meaning,” it is to be applied according to that meaning. For example, in abolishing slav-
ery the Framers of the Thirteenth Amendment had in mind black slaves. In 1873 the Courr said
in the Slaughter-House Cases that “[Although] negro slavery alone was in the mind of Congress
which proposed the thirteenth article, it forbids any other kind of slavery, now or hereafter. If
Mexican peonage or the Chinese coolie labor system shall develop slavery of the Mexican or
Chinese race within our territory, this amendment may safely be trusted to make it void.”

Interpretations from History

The Seventh Amendment guarantees the right to a jury trial in “suits at common law.” Does the
Seventh Amendment mean to include only suits that were among the types of “common law”
cases known in 1789, or does it include suits thar are within later extensions of the common law?
The historical view would seem to suggest the former. A suit to enjoin a neighbor from playing
with dynamite in the basement is not a suit at common law because it would not have been so
when the Constitution was ratified. At first glance, such a result may seem to fit nicely with a the-
oL, of original intent. Surely the drafters of the Bill of Rights did not mean to include types of
suits of which they were unaware or that were not then triablé by jury.

Bur things are not so simple. Historically, the common law has been, and continues to be,
variable, evolutionary. For nearly a millennium it has been a system permitting courts to make law.
jfhe common law has changed over time because that is its very nature. Neither history nor orig-
fna.l !ntent can sensibly tell us to overlook the evolutionary feature of the common law; its capac-
1ty for change is as much a part of the historical record as are the cases recognized two hundred
years ago.
< landli?—dv‘:h;?e?nm:?m,S!Jeshf.or dlnm?gcs under federal antidiscrimination law, defending aga.inst
R Sam/,l::d[(;\)wm im, is a jury necessary? The common law knc.w no such proceed_mg.

: ealty, the Courr held the Seventh Amendment applicable: “[T]rial by jury







